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SlJMMARY OF ARGl'l\lE1\lT

CMRS pro\'iders occupy a unique segm~'l1t 0) the telecommunications

marketplace. From the initial inception of commercial cellular serVice with two licensees in

every market, CMRS providers han.? always 1~1Ced compeliliull. C\mgrcss and the Commission

have responded to the different realities hlCed by ('\1RS providers ~lJ1d. especially since the! 99\

Budget Act, have increasingly deregulated the CMRS induslry. Now. however, in implementing

Section 222, the Commission failed to recognize that uniform rules are unsuitable for carriers

operating in markets that have vastly different attributes. Instead of adapting its CPNI rules I()r

the competitive CMRS marketplace, the Commission has inexplicably imposed the same CPNI

requirements on CMRS providers that it imposes on incumbent LEes.

CMRS providers always have had competitive reasons to respect their customers'

privacy concerns. They have never been subject to broad, formal ePNI restrictions. While

Comcast is not opposed to reasonable protections for CPN!. Comcast urges the Commission to

reevaluate the appropriateness of its CPNI rules as applied to CMRS providers. Congress' aim

in enacting Section 222 was to protect customers' reasonable expectations of privacy. It follows,

therefore, that customer expectations for different industry segments should have been

considered.

In the CMRS industry, for example, it is common practice to market CPE with CMRS

service. Customers expect their CMRS carriers to offer them nevv CPE-service packages as

technology changes. By using ePNI to target customers that will benefit from new integrated

packages, CMRS carriers reduce their customers' costs, thus improving customer retention and

growing the CMRS market as a whole. The Commission's CPNI rules, however, unduly

constrain a CMRS carrier from using CPNI to detennine which customers might benefit from a
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'1',:i\ combination ofC\.1RS service and CPL Ihe BlIrc:lll'.~ LIst minutc claritlcation urthe rllks

has not solved this probkm.\j() \;l!id l'micln;de i.\ L'i\cn jl)l' JIl1I'()Sll1,L: d rllk thelt dcllc:; cnll1ll1nn

(UslOmer expectations.

Similarly, CMRS providers have alw;t\s maintained marketing programs to t'etain and

regain customers. \Vhile the rules apparently allow L'arriers It) usc CPl'\J to kcep their customn:-;.

the rules, inexplicably, prevent carriers from attempting to w[n their' customers back. Again.

such a rule is contrary to common CMRS industry practice and customer expectations.

Customers expect their CMRS providers to aggressively pursuc thclr business, and they expect

their carriers to offer them service packages tailored to suit their needs. NO\v. however. the

Commission would forbid CMRS providers from !c)llowing established business practices.

Nothing in Section 222 limits the Commission's ability to tailor its CPNI rules to

ditlerent industry segments. Indeed, in other flllemakings to implement sections of the 1996 Act.

the Commission has recognized its obligation to \ary the scope and impact of regulation based

on different market characteristics and rejected any notion that it should merely codify statutory

provisions in its rules. Here the Commission has needlessly imposed uniform regulation in a

manner that is contrary to the public interest. On reconsideration, the Commission should

conduct a market specific analysis and recognize how CMRS providers differ both trom

incumbent LECs and tram IXCs. Then, after conducting such an analysis, CPNI rules can be

adopted that accommodate the difTerences between these markets. Specifically, for CMRS

providers, the Commission should eliminate restrictions on the use of CPNI to market CPE and

to win fonner customers back.

At the same time, on reconsideration. the Commission must revisit its "total service"

approach. The total service approach is not tile t1exible, pro-consumer regulatory regime the

---------------------------------------
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Cummission supposes it to Ill'. Rather. the toted sen JCl' .l!'rJl"('~lch l"I"c~lks unique competitiYl'

advantages ~~If incumh..'nt I [(·s operating in llon-co1l1r,.'liti\\· markc'ls. As ('ommissioner \Jc'ss

pointed out in her partial dissent. Congress did not intend \() .dln\\ the incumbent LF:C affiliates

to circumvent statutor\' structural separation requireml'nts thruugh shared use of CPNI. The

Cnmmission cannot permit the incumbent LJ':Cs to capltalil.c 011 loed exchange CPNI in a total

service relationship when that CPNI access evolved not hecause of customer It'ee choice but

because of monopoly advantage. Accordingly, the (~ommission should revisit and revise its

CPNI rules to ensure they do not confer anticompetitive advantages on incumbent LEes.
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CC Docket No. 96-149

PETITION FOR RECONSIDERATION

Pursuant to Section 1.429(a) of the Federal Communication Commission's

("Commission") rules, Comcast Cellular Communications, 1nc. ("Comcast") submits this Petition

for Reconsideration of the Commission's Order in the abovp-captioned proceeding on carrier use

of customer proprietary network information ("CPNI").l· The CPN1 rules fail to recognize that

uniform rules are unsuitable for carriers operating in markets that have vastly different attributes.

As demonstrated by the many comments supporting deferral of CPNI rules for Commercial

Mobile Radio Service ("CMRS") providers, CMRS providers operate in an intensely competitive

environment. While CMRS providers have competitive reasons to respect their customers'

privacy concerns, they have never been subject to broad, formal CPNI restrictions of the type the

Commission has determined should apply to all telecommunications carriers.

1/ Implementation of the Telecommunications Act of 1996: Telecommunications Carriers' Use
of Customer Proprietary Network Information and Other Customer Information. Second Report and
Order and Further Notice ofProposed Rulemaking, CC Docket No. 96-115 (released February 26. J 998)
("Order").
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The Commission's crNI framework ignores the \,('J) dinerell! histories and

Page .2

characteristics of the local exchange. interexchange cmd c~ms markets This nlilure to tailor

CPNI restrictions to different industry segments \viJl impmr ('MRS competition and make

('MRS less likely to challenge the dominance of local landline carriers. Comcast urges the

Commission to reconsider its Order as discussed belm\

I. THE CMRS INDUSTRY NEEDS CPNI RULES THAT ACCOUNT FOR THE
WAY CMRS IS PROVIDED

Comcast is a mid-sized regional facilities-based cellular carrier with markets covering

more than 8.2 million potential customers in Pennsylvania. New Jersey and Delaware. With the

arrival of PCS in the Philadelphia market. there are now six t~lcilitics-based CMRS providers

vying for wireless customers. Comcast has no :nonopoly revenue base or natiomvide mmkct

scope that might cushion the impact of all of the new regulatory costs and compliance

obligations imposed on CMRS providers over the past te\v years.'::

The Commission's new CPNI rules place additional and unnecessary compliance burdens

on competitive CMRS providers. These burdens translate into costs that ultimately must be

recovered from CMRS customers. Comcast, along with many other CMRS providers, has

already demonstrated the competitive dislocation and inefficiencies that will be caused by the

imposition of the ePNI rules.;?/ The first and most important step in rectifying this situation is for

the Commission to perform market specific analysis, examine hmv CMRS providers differ both

7:./ See. e.g., Assessment and Collection of Regulatory Fees for Fiscal Year 1998, Reply
Comments ofComcast Cellular Communications. Inc .. MD Docket No. 98-36 (filed May 4, 1998) at
Appendix A (detailing four new fees that have been imposed recently on CMRS providers).

1/ See Telecommunications Carriers' Use of Customer Proprietary Network Information and
Other Custorner Information, Reply Comments on Requcstf(Jr Deferral and Petition for Forbearance or
Stay ofComcast Cellular Communications. Inc. CC Docket No. 96-11 5 (filed May 13, 1998) ("Comcast
Reply"). Subsequent comments, reply comments and requests referred to hereafter are to this proceeding.



Pc-I Ilion for Reconsideration of COlllcast Cellular C0I11nlll11H.:atl(lns. inc \lay 26. )998 * Page

rrllll1 incumbent LEes and Jj'oll1 [XCs. Then ( 'PNI ruks (dl1 he tailored III ~1cc()mm()datethe

dVl1amics of these markets hy permitting Ov1RS operators to continue to fultill their customer's

e:\pectations without compromising customer pri\:lc\ concerns.

A. CMRS Providers Are Historically, Legally and Factually Different From
Other Telecommunications Services Providers

It was a mark of Commission ingenuity in the early 1980s that it dared to go against the

grain and divide the available cellular spectrum into two allocations for two competing

providers.:! Comcast has always faced at least one direct competitor and \vith the advent of pes

and wide-area SMR, Corncast is now one of six wireless competitors operating in the

Philadelphia market (with several of these competitors natiunal in scope).

Because they have always operated in a competitive. rather than a monopoly,

environment, CMRS providers quite naturally have developed business practices that are unlike

those of incumbent LECs:~ CMRS providers almost universally offer customers combined

service packages including customer premises equipment ("ePE"). usually handsets or other

accessories. Indeed, CMRS service cannot be df'livered except on wireless handsets that are

programmed to operate on a particular carrier's network, and some CPE cannot \vork on another

carrier's network. The Commission has recognized the benefits to consumers of these CMRS

::11 See An Inquiry Into the Use of the Bands 825-845 MHz and 870-890 MHz for Cellular
Communications Systems; anci Amendment of Parts 2 and 22 of the Commission's Rules Relative to
Cellular Communications Systems, Report and Order, 86 FCC 2d 469 (1981) at ~ 15. The Bell System
proposed cellular to be a Bell System-only monopoly service. which the Commission did not permit.

')..1 Wireless services also are regulated differently and have entirely different characteristics from
the interexchange market. For example, wireless service providers receive Commission licenses on the
federaL rather than the state, level and often have licenses that cross state boundaries. Since 1993 these
licenses have been awarded through government auction. lnlerexchange carriers, in contrast, do not pay
for their authorizations and receive their primary authorizations from the individual states.
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phune and service packages and has not required that ('f\./IRS \\ireless handsets interoperate

among CMRS networks that der1uy different technologies!

('MRS carriers also have developed customer ll1centi\\.: and retention programs to reduce

costly customer chum 2 These customer satisfaction programs typically use ePNl and may

involve an offer of deeply discounted or free epE. such as offering analog cellular customers

digital handsets if they convert to digital CMRS sen ice CMRS providers have also, like any

business in a competitive industry, used the infonnation they have about their customers'

network usage to attempt to market additional services as they develop and to win those

customers back if they s\vitch to another CMRS provider. These CMRS marketing practices that

clearly benefit the public, however, are in jeopardy because of the imposition of rules suited j()r

incumbent LEes on the competitive CMRS industry.~

QJ In contrast, the Commission took strong regulatory action in the 1960s and 1970s to remove
unreasonable restrictions on customer use of CPE made possible by the Bell System monopoly, thus
creating an equipment registration regime that formed the basis for a competitive and deregulated land line
CPE market

11 ILECs have historically not needed to be cuncerned about knowing who their customers are
and how to best serve them because a customer had no choice but to use the ILEC's services,

~I See, e.g, AirTouch Comments at 1-2. As AirTouch points out, it was not concerned about the
CPN! obligations imposed on CMRS providers under Section 222 because it believed these obligations
could be implemented in a reasonable manner without disruption of existing CMRS industry practices.
Id at 3. Comcast also focused its comments and reply comments in the CMRS Safeguards proceeding
(which CPNI aspects were rolled into the present proceeding for resolution) on distinguishing the burdens
to be imposed upon lLECs and their wireless affiliates . .','el: Amendment of the Commission's Rules to
Establish Competitive Service Safeguards for Local Exchange Carrier Provision of Commercial Mobile
Radio Services, Comments and Reply Comments ojComcasl Cellular Communication.\', Inc., WT Docket
No. 96-162 (filed October 3, 1996 and October 24, 1996). Comcast could not possibly have imagined
that the Commission would seek, in establishing effective safeguards on lLEC use ofCPNl, to "level
down" the CMRS industry by establishing one siLe fits all CPNI rules. As CMRS is a competitive
industry, and the overarching purpose of the \996 Act was to foster competition and to "deregulate" the
telecommunications industry. there \vas little reason to believe that the Commission would adopt a policy
to treat all carriers the same and in that to apply uniformly an lLEC regulatory framework.
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No public policy reason supports treating clln!'l'liti\ ,,' ('f\IRS c~lrricrs the same as

incumbent LEes in their use of CPNJ. Congress recognlzcd that (':vlRS was unlikc the landlinc

Incal exchange or the interexchange market when it created CMRS in 1993.:' It was plain thell

that CMRS was a competitive force that could. if properly encouraged. challenge the landline

local exchange monopolies. Indeed. Congress recognized that mobile radio services did not

respect state borders and Congress preempted most aspects of state common carrier regulation

tor CMRS ..IJ!! The Commission exercised the authority Congress gave to it to forbear from

applying numerous federal common carrier obligations to ('MRS providers.lJ.. Thus. CMRS has

been subject to its own particular regulatory framework since 1993. and the Telecommunications

Act of 1996 continued this status.Jl.

Both historically and as a matter of law and regulation. CMRS simply is different.

Because of this, the Commission must analyze the effects of its new. unifonn regulations on

CMRS by squarely considering the characteristics ufthe CMRS market. Failure by the

Commission to perfonn this critical analysis will inappropriately consign CMRS carriers to

CPNI regulation suited for non-competitive segments of the telecommunications market.

2/ See Omnibus Budget Reconciliation Act of 1993, Pub.LNo. 103-66. 107 Stat 312. 392
(1993).

lQI 47 U.S.c. § 332(c)(3).

ill See Implementation of Sections 3(n) and 332 of the Communications Act, Regulatory
Treatment of Mobile Services, Second Report and Order. 9 FCC Rcd 141 I (1994).

121 Telecommunications Act of 1996, Pub.L.No. \ 04-1 04,110 Stat. 56 (1996) ("1996 Act"). In
fact, the 1996 Act continued to distinguish between CMRS and local exchange carriers by classifying
CMRS providers as telecommunications carriers rather tha:1 as LECs.
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B. Nothing in Section 222 Requires the Commission to Ignore the Dynamics of

the CMRS Market

rhe Commission determined that hccause Sl'ction _~~::: lIsed the term

"telecommunicalions carrier" to describe the range ,lr l'alTiers subied tll legal requirements to

sateguard customer CPNL the Commission lacked discretion to varv the level of CPNI

regulation based on differences in caITiers' ma r kets.'..2 The Commission concluded that because

Section 222 is framed as a general obligation on all telecommunications carriers, Congress must

have meant that uniform regulations should be imposed. Such a conclusion is not based on an}

express direction in Section 222 or elsewhere in the 1996 Act and is contrary to the

Commission's prior actions in implementing the 1996 Act.

In fact, the Commission has used its discretion as the expert agency charged with

implementing the 1996 Act to modifY regulatory treatment of different types of

telecommunications caITiers when such an action would promote the public interest. Section

254(k), like Section 222, is framed to apply to "telecommunications caITiers" generally. When

the Commission codified the Section 254(k) prohibition on cross-subsidy in its rules, the agency

cited the lack of market power of nondominant caITiers and detem1ined that it was necessary

only to implement Section 254(k) with respect to incumbent LECs that maintained the incentive

and ability to cross-subsidize.l!/ The Commission's implementation of the 1996 Act provides

1]/ Order at ~ 49. While the Commission in fact expressed some sympathy for the notion that
CMRS was different, it concluded, without any analysis, that its hands were tied.

11/ Implementation of Section 254(k) of the Communications Act of 1934, as Amended, Order.
12 FCC Rcd 6415, 6421 (1997).
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additiunal ~xampks ufthe Cnmrnission's use of its ,JiSLTl'tiol1 It) treat C:lrriers (evcn within the

.same regulatory category) eli IYercntly based upun di tll:ring l'll"Cumst~lI1ccSL'

This docs not mean that (';vlRS prO\iders shouid he l'xempt li'om ePNI protection

obligations. Rather, these examples illustrate that the Commission has. in other contexts.

understood that one of its essential missions is to !}ring its judgment to bear and to vary the scope

and impact ofregulation based on different market characteristics. n1C Commission should not

assume a mere ministerial role in implementing Section 222. Because it is plain that the

Commission is not compelled by Jaw to apply the same ePNI restrictions to CMRS carriers that

it applies to incumbent LECs, Comcast urges the Cummissiun to recunsider their application to

CMRS providers. The Commission is fully empowered to regulate CPNI use of differently

situated classes of carriers differently within the "all carrier" tramework of Section 222 and it

would be a mistake to conclude otherwise.

The Bureau's Clarification Order, released just two business days before the CPNI rules

take effect, does not significantly alleviate the burden the ePNI rules place on CMRS

providers.~ Under the Clarification Order the Bureau states that if a customer purchased ePE

from a carrier, a carrier can bundle CPE with service packages for that customer. Carriers may

not, however, make use of CPNI to offer bundled ePE packages to a customer who did not

purchase CPE as part of a bundled offering from the carrier that currently provides him or her

11/ For example, the Commission created nvo tracks when reforming its universal service high
cost fund, one for rural and another for non-rural LECs. Federal-State Joint Board on Universal Service,
Report and Order, CC Docket No. 96-45 (released M2Y 8, 1997) at ~~ 232-256. As a result, hvo carriers
within the same service category will be regulated differently based upon their differing circumstances.

lQ/ See Implementation of the Telecommunications Act of J996: Telecommunications Carriers'
Use of Customer Proprietary Network Information and Other Customer Information, Order, CC Docket
No. 96-115 (released May 2\, 1998) ("Clarification Order").
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scrvicc.12 As a practical matter this ··clariticatiun'" i~. u1l\\urkab!c and only serves to exacerbah'

the problems posed by the CPNI-CPE restriction because C~liTi,:t·s Iwve not preserved records 01

which customers have purchased ePE as part of ~l hundbl or spcci;d olfer Further. as the

C~1RS industry has made abundantly clear. customer ",~hurn" is a signiticant t~lcl of life in the

highly competitive CMRS industry. Many eustomt'rs who change carriers already own CPE.

These customers will become second-class citizens because carriers cannot offer them the samc

attractive CPE or infonnation service packages offered (0 other customers with similar usagc

patterns. Indeed, the Clarification Order appears to be an attempt to deal with some ofthe

concerns raised by CMRS carriers. Unfortunately, the attempt will Cail because it is a rule of

general application rather than a CMRS-specific solution.J.lI

II. THE COMMISSION'S INTERPRETATION OF SECTION 222's APPLICATION
TO CMRS NEEDLESSLY CONSTRAINS CUSTOMER CHOICE

The Commission must not disregard the serious impact of its decision to treat IXC, ILEC

and CMRS carriers alike. Such a regime imposes significant new restrictions on CMRS

providers. CMRS providers have always protected sensitive customer infonnation, but have

never had to operate under the type of restrictions the Commission has adopted here.

Compliance with the current CPNI rules will caUSe enonnous dislocations for CMRS carriers

and customers alike ..!2'

11/ Clarification Order at ~~ 5-6. Oddly, in an attempt to relieve a regulatory burden, the
Bureau has created a new, even harsher burden. Going forward, CMRS carriers will have to keep records
ohvhere their cllstomer's phones come from.

l.~/ The impact of this clarification in the [LEC context would appear to permit GTE to survey its
customers to determine which have purchased GTE landline phones, thus permitting GTE a future
bundling opportunity. This would be an entirely unnecessary result if the Commission would simply
adopt an appropriate service specific distinction.

12/ See, e.g, CTIA Request at 15-28.
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The Order acknowledges that COl1grese;' dill 111 ,'!lacting Sectio!l 222lcj \\ae; to prote\..'!

customers' reasonable expectations ofpri\aC\ n:.!,'.anlint-scn';iti\c 11l!()rmation by giving them

control over CPNI use, both by their current carrier :ll1d h)' third rarties."~ The Order

specifically describes Congress' intent in enacting Section 2.~2, in part. as tClllows:

[we agree] with commenters that Congress recognized through Sections
222(c)(1)(A) and (B) that customers expect that caniers with which they maintain
an established relationship will use information derived through the course of that
relationship to improve the customer's existing sen:ice. Accordingly, as many
commenters observe, what the customer expects or understands is included in its
telecommunications service represents the scope and limit ot'i[:) implied approval
under Section 222(c)(1 )(A) ... customers do not expec'( thut curriers H'i/! need

their approval to use C'Plv'lfor ofrering~' \\'i(hill the ,'xisting tot(d service to which
fhey suhscrihe.ZJ.

Conformance with these principles mandate~; that the Commission first analyze the scope

of the CMRS customer-canier relationship and second. determine lar CMRS what "services

[are] necessary to or used in such [ J service".ll

A. Implementation of Section 222 for CMRS Should Focus on Customers'
Expectations

If the Commission was unaware previously, CMRS commenters on the CTIA/GTE

deferral/forbearance petitions demonstrated that ePE and infannation services traditionally have

been marketed in integrated packages with CMRS service. CMRS customers, therefore, fully

expect that CPNI derived from CMRS use will be used for marketing related CPE and

infcmnation services. Because these integrated packages reduce customer costs, customers

benefit from this use ofCMRS CPNI. The failure of the Commission's rules to enable CMRS

20/ Order at ~ 53.

lLi ld at ~ 54 (footnotes omitted).

22/ Section 222(c)(! )(8) allO'.vs carriers to use ePNl without approval in their provision of
"services necessary to, or used in, the provision of such telecoll1munications service, including the
publishing of directories."
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carriers to meet these customer expectations l,\isCl'r;lll'" C()I]~ress' intent in enacting the Section

12::: CPN I protections.;l

B. The Commission's Current Interpretation of Section 222 Discriminates
Against CMRS Carriers

The Commission permitted sharing ofCPNl among ell! aniliates that provide

telecommunications services to a customer as 'I part l)!':1 "tolal senice" relationship.2=! This

approach favors large, diversified, incumbent LECs, who already enjoy the distinct advantage of

using ePNI gained through their monopoly status.

For example, the CPNI rules as clarified would restrict a CMRS carrier trom using CPN I

to detem1ine which customers might benefit from new combinations of CMRS service, CPE and

information services depending upon how the customer first purchased his or her CPE and

information services. Yet, these same rules would seem to permit an ILEC to use CPNl vvithout

customer consent to track use oflocal exchange and intraL/\TA toll services, to seek to retain

intraLATA toll customers through customer incentive plans, or to undertake other customer

segmentation promotions. Under the rules, an ILEC also could identifY customers who appear to

have long call holding times and use this information to market its ISDN services, or its DSL

solution that involves signing up with an ILEC ISP af1iliate, or use this information to market a

second telephone line. If the lLEC local service customer is also a customer of an lLEC CMRS

affiliate, the cellular CPNl also would be mined for this same type of information.~i

23/ Indeed, the Commission in the Order recognizes the delicate balancing of interests Congress
engaged in when enacting Section 222. Order at ~ 26

24/ The Commission did not, however, include within the scope of"services" either CPE or
information services, even when these services are already subscribed to by a CMRS customer.

25/ While the Order provides that the Commission will exercise its authority to prevent
discrimination by incumbent LECs who attempt to use CPN! anticompetitively (such as identifying

(continued ... )
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The Commission has recognized that tlh' LIS,' oldaLl including customer informatioll, is

critical to the competitivl' dc\'elupment oll'ummLltllcat!ons 11l:11'kets:~ In this instance. it scem:-;

inconi2.ruous that ILEes. whu ha\e exclusive and uni\l'rsal :lccess to CPNI onlv because the\ arl',- .. . -

a monopoly incumbent. arc simply handed thl' tools to lurtlh:r cntrcllch their monopolies. \\hile

at the same time competitive service providers arc deprived oruse of intormation critical to

compete,~ On reconsideration, the Commission should display the same awareness of these

competitive issues that it has in dealing with other aspects of implementation of the 1996 Act.

such as its Local Competition ()rder.~

25/ C..continued)
customers to target for new non-telecommunications services based on the volume of telecommunications
services used, e.g, marketing its on-line services to all residential customers with a second line), it also
provides that if customers subscribe to local, long distance and CMRS froll1 the same carrier this would
effectively result in the broad sharing ofCPNI 'within the corporate enterprise as advocated by the BOes
and GTE. Order at ~ 58 n,218 and ~ 59.

26/ See, e,g, Application of Ameritech Michigan Pursuant to Section :2 71 of the
Communications Act of 1934, as amended, to Provide In-Region, InterLA TA Services in Michigan,
Memorandum Opinion and Order, CC Docket Nc 97-137 (released August 19, 1997) at ~~ 129-130 ("Ill
order to compete in the local exchange market, new entrants must, .. have access to the functions
performed by the systems, databases and personnel, commonly referred to collectively as operations
support systems, that are used by the incumbent LEC to support telecommunications services and
network elements... , Indeed, in the Loca! Competition Order, the Commission concluded that operations
support systems and the information they contain are critical to the ability ,)1' competing carriers to use
network elements and resale services to compete with incumbent LECs.") (internal citations omitted)

27/ The Commission has in the past employed a fresh look when a monopoly
telecommunications market is opened to competition and ought to adopt a variant of that approach here.
For example, the Commission adopted a fresh look policy for special access expanded interconnection
which limited the contract termination charges an iLEC could impose on customers terminating long-term
service arrangements. The Commission took this action to prevent these customers from missing the
benefits of the new. more con,petitive access environment brought about by a change in the Commission's
rules. See Expanded Interconnection with Local Telephone Company Facilities. Report and Order, 7
FCC Rcd 7369 (1992). In another example. the Commission allowed airlines to terminate, without
penalty, their contracts with GTE Airfone when other cmiers were authorized to provide competitive air
ground radio telephone service, See Allocation of the 849-851/894-896 \1 Hz Bands, Memorandum
OpinIOn and Order. 6 FCC Red 4582 (199] )

28/ Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, First Report and Order, 1\ FCC Rcd \5499 (\996)
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C. The Commission Must Interpret :~cction 222(c)( I)(B) to Hav(.> Its Common
Sense Meaning

Key to the Commission's rationak in rermittlng ~llli]iate sharmg of CPNI is the

cLlstomer's expectation that any use made of his 01 her CPNf \vill be 1!1 the course of the total

service customer-carrier relationship.~ This rationale requires that the Commission expand its

'lievv of implied consent so that customer expectations consistently govern the scope of implied

consent across competitive telecommunications markets. This implied consent to use ofCPNI

logically includes provision of "services necessary to, j)r used in the provision of. such

telecommunications service, including the publishing of directories"~ Clearly, CMRS service,

CPE and information services tall vvithin this framework 2i

Critical to the Order's conclusions to the contrary are two premises: (1) that CPE is

equipment, not a "service"; and (2) that information services are not "necessary to or used in"

the carrier's transmission of telecommunications services hut rather are used by the customer

independent ofthe telecommunications services provided~ These assumptions do not take into

account technological and market driven differences hetween landline and CMRS services.

CMRS CPE, specifically CMRS handsets, are necessary to the provision of CMRS service

because they are technologically inseparable from CMRS transmission service. Similarly, the

mobile nature ofCMRS and issues unique to CMRS, such as preservation of battery life. make

29/ Order at ~ 55 ("Customers choosing an integrated product "vill expect their provider to have
and use information regarding all parts ofthe service provided by that company, and will be confused and
annoyed if that carrier does not and cannot provide complete customer service.").

301 47 U.S.c. § 222(c)(J)(B).

lil Numerous commenters on the CTIA/GTE petitions supported this contention. See. e.g.
AT&T Comments at 6: BellSouth Comments at 9: Vanguard Comments at 4.

321 Order at ~~ 71 and 72.
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intlJrmation services such as l'all ans\\~rin~, vuiccm;1I1 "I' l1h:-;sdgin:.-: ~ll1d voice storage and

n~trlnaJ services necessary to and llsed in the provisi')ll ul'('\;lRS scrvil'CS. UvlRS camel's will

he impaired in their ability to compete with landlinc c~lrrjer.s, and consumers will he

shortchanged, if they are unable to market these services with ('MRS service using ePNl.

D. The Rules Are Both Internally Inconsistent and Inconsistent With the
Statute

The Order fails to reconcile two seeming inconsistencies in the CPNI rules: (1) the

interpretation of "necessary to" and "used in" excludes CMl~S CPE but includes landline

telephone inside wiring; and (2) Congress itself in Section n2(c)( I )(B), lists as a service

"necessary to or used in" the provision oftelecomnlLmications sen/Jces the "publishing of

directories, "D.

The installation and maintenance of inside wiring is equivalent to the CMRS handset

programming that makes CMRS transmission possible. Just as inside wire maintenance and

installation is a service, so also is this programming function, Thus, just as the inside wire is

viewed as a part of landline service rather than as equipment that makes the service possible, so

should the wireless handset The Order does not adequately explain how the Commission could

have arrived at a contrary conclusion.

Section 222(c)(1 )(B)'s explicit inclusion of the publishing of directories as an example of

a service "necessary to" or "used in" the provision of telecommunications services supports a

broader reading of Section (c)(I )(B). While Comcast does not oppose the Commission's

conclusion that inside wire is necessary fllr delivery of landline telephone service, it is difficult

33/ 47 USC § 222(c)( 1)(8),
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(,I :,,'C lh\\\ the Commission could have reached :lcontwn cUllclusior, Ull the necessary status ()!

ivll\S handsets to the c1cli\erv of C!'vlRS senice.··~

Absent an adequate justification. the Commission must reconsider these inconsistencies

1hc C'ommission has an obligation to address ,:ach argument presented and to present the j~lctuai

or legal reasons for its conclusions. To do othenvisc constitutes arbitrary and capricious

decision making.~

E. The Commission's Narrow Reading of Sel'tion 222(c)(l)(B) Harms CMRS
Customers

Another problem posed by the Commission's narrow reading of Section 222(c)(1 )( B)

"services" is that it deprives CMRS customers of what they have come to expect from CMRS

carriers as a result of common industry practice fully endorsed by the Commission.~ Indeed.

the Commission's interpretation is contrary to Congress' stated intent in enacting Section 222

to protect sensitive customer information consistent with customer expectations. CMRS

customers, having neither the motivation nor the specialized knowledge to investigate services

34/ Indeed, any conclusion that is based on the assumption that all ePE is the same suffers from
the same infirmity as the assumption that uniform regulations can be applied to differently situated
earners.

35/ See City ofBrooking Municipal Telephone Co v FCC 822 F.2d 1153, 1168 (D.C. Cir.
1987) (reversing a Commission order that failed to provide reasons for the agency's decision); Celcmf!
Communications Corp. v. FCC. 789 F.2d 67,71 (D.C. Cir. 1(86) ("[T}he agency must consider the
relevant evidence presented and offer a satisfactory explanation for its conclusion.").

36/ See, eg, Bundling of Cellular Customer Premises Equipment and Cellular Service, Reporl
and Order, 7 FCC Red 4028 (1992) (finding the bundling of cellular and CPE service to be in the public
interest); Amendment of the Commission's Rules to Establish New Personal Communications Services,
lvfemorandum Opinion und Order, 9 FCC Rcd 4957 (1994) (noting the benefits to consumers and
spectrum efficiency of digital technologies): Interconnection and Resale Obligations Pertaining to
Commercial Mobile Radio Services, Second Repor( and Order and Third NOlice ofProposed
Rulemaking, 1I FCC Red 9462 (1996) (encouragmg seamless mobile service through mandatory
roaming): C~'ajg O. McCaw, Memorandum Opinion und Order on Reconsideration, 10 FCC Red 11786,
I 1795-96 (1995) (discussing benefits of "one-stop shopping" fc)r combined offerings to cellular
customers).
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;ll1d service leatures that may he cllInpatibk with thell sen iCl' usage proliks. rely l1J1 Cl\1RS

carners tu market or suggest appropriate a\ailabk sl']\icl'S orsenicl' tCatures that may tit their

needs. lhe ePNI rules should encourage, not interfc're \\Jth. Ihis bendicial practice. nor should

the rules as applied to CMRS distinguish between customers that JUl\e or have not purchased

('PE: as part ofa package from their current carrier L:

Typically CMRS carriers analyze ePNI, such as the anniversary date of the customer's

contract and the customer's average monthly usage. to identify customers eligible for special

service otfers. Cellular carriers, including Comcas!. also have digital migration programs that

usc ePNI to identify customers eligible for speciallltIers related to switching to digital service.

These types of programs offer eligible customers real benefits \vithout burdening them with the

duties of determining and proving program eligibility. To preserve this unique, competitive

CMRS culture, the Commission must appropriatel: implement regulations that comport with

reasonable customer expectations.

37/ Further, as several commenters on the CTlA/GTE petitions point out, all but the most
sophisticated customers simply do not appreciate the regulatory niceties of what is a regulated service,
what is CPE and what is an inf')rmation service. Indeed, even carriers often have to ask the Commission
to resolve these complex questions in a declaratory ruling or other context GTE, for example, recently
tiled a tariff proposing widespread deployment of Asymmetrical Digital Subscriber Line capability, a
service that proposes to provide high-speed local loop access. ,(lee GTOC Transmittal No, 1148 filed May
15. 1998. GTE assumes that this service is a telecommulllcations serVice, whereas some petitioners have
raised the issue that it is an information service. Similarly. AT&T introduced its frame relay service as an
unregu lated enhanced service, and was forced by the Commission to tariff aspects of the offering as a
regulated basic service. See Petition for Declaratory Ruling that all IXCs be subject to the Commission's
Decision on the IDCMA Petition, Memorandum Opinion and Order, 10 FCC Red 13717 (1995).
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III. CLARIFICATION OF THE CPNI Rl;LES IS REQUIRED TO PREVENT
llNNECESSARY PROBLEMS FOR CMRS PROVIDERS

The Order did not directly assess the impact urthe CPNI ruks 011 common ('i'v1RS

marketing practices, \vhich has resulted in substantial concern and confusion as the CMRS

industry reviewed the scope oCthe rules and wrestled WIth obvious dislocations that they would

cause. In addition to changing the Commission's CP~1 rules as they relate to CMRS CPE and

other packaged CMRS services, clarification of the Order in other areas is necessary to prevent

unintended consequences that \vill harm consumers and competition.

A. Remarketing Restrictions Harm Consumers

The Commission adopted a rule prohibiting carrier use of CPNI to regain former

customers,l§ It found that the use of CPNI to remarket "is not statutorily permitted" because that

use would not be to "initiate" a service and would not be carried out '"in [the] provision" of

service.12! This interpretation of Section 222 is far too narrow and conflicts with CMRS

customer expectations.

Customer churn is an important issue for all competitive telecommunications markets,

including the CMRS market. Virtually all CMRS providers have customer retention programs.

Comcast, for example, operates the "Comcast Rewards" program. In this program, customers

that maintain monthly usage at certain levels are rewarded with bonus points that can be

aggregated for merchandise or tickets to shows and sporting events. These sorts of programs

require carrier tracking of CPNI and are quite popular. Because the use of ePNI in these

programs is in the promotion of telecommunications services within the existing customer-

38/ 47 C.F.R. ~ 64.2005(b)(3).

39/ Order at ~ 85.
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l'~IITllT relationship. this usc olCPNI is pcrmis:;iblc {mel"I' '\cc,i('11 (l..j ~()j))Ll) (lrthe

('ummission's rules.

However. the minute a customer infc)),]11s C 1I11Clst thdt he or she wants to switch servicl'

providers, the Commission's view of Section 221 is that the cllstomer-carrier relationship is

immediately severed, and Comcast is barred tram offering that customer any incentives to stay

Such a result defies common sense and runs counter to common CMRS industry marketing

practices.

Many comments tiled in response to the CTIA deferral request provided examples or

how ePNI is commonly used to offer former or soon-to-be former customers more suitable

service packages.:±Qi The comments demonstrated tha~ continuation of this practice is contrary

neither to Section 222 nor to the public interest where markets are competitive, As Comcast

noted, the Commission's failure to permit remarketing creates a situation where a CMRS

provider is essentially "cold calling" a former subscriber. a situation which would put any

CMRS provider at a distinct disadvantage,l!./ It also has the undesirable etIect of encouraging

CMRS providers to chum one another's customers, rather than concentrating on the expansion of

the CMRS market as a whole, because it will be easier to sell service to a churned customer

where the former carrier cannot take etlective measure~' to retain the customer's business.

Comeast urges the Commission to clarifY its restriction on CMRS carriers using CPNI to

remarket to CMRS customers. It is within the Commission's authority to allow CPNI use for

remarketing purposes and carriers should be permitted to use CPNf to retain customers at the

40/ See, e.g, 360 0 Comments at 5; Bell Atlantic Mobile Comments at Exhibit 3: United States
Cellular Corporation Comments at 4,

41/ Comeast Reply at 9 n,15.
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\":1"\ !c:!",: until the customer is no longer a cus!tlJ1wr ('unscqul'ntly, \'11 reconsideration, the

('otnmission should clarit~· that C\:lRS pn)\iders can lise ('p"\ 1to rCLiin tlr regain a customer

lhe Commission also shuuld clarify its dctinilion n!CPNI t\1 l':-;clllde emp]nvee

knO\vlcdgc of a specitlc customer A problem with till' rule a~, currently tl'amed is that it requires

('MRS employees (and potentially agents) not to km)\\ inl(lfll1ation they inherently know b'om

working fc)[ a CMRS provider: the identity of large clients and the attributes of these significant

accounts. Without accessing customer CPN!, many account representatives have a significant

amount of institutional knowledge gained from. in some cases, years ohvorking on the same

customer account. This institutional knowledge does not disappear if a customer leaves.

Consequently. attempting to remarket to a large fc)rmer account could be deemed restricted use

of CPNl even when no CPNI was used. CMRS account representatives should not be f()und to

have violated the Commission's rules if they remarket former accounts on this basis. On

reconsideration, the Commission should make plain that the definition ofCPNI does not

encompass the generalized information naturally gained bv account representatives or agents

during the course of their employment.

The Commission also should clarify the meaning oflanguage in Section 64.2005(b)(3)

addressing the circumstances where a customer has "switched to another service provider."

Because the Commission has determined that there are three specific telecommunications service

categories. the rule needs to address whether s'vvitching is meant to be applicable only within a

service category, such as when a customer switches between CMRS providers, or whether is it

meant to include situations such as switching from a landline lEe to a CMRS provider. If the

rule is to apply at all. it should apply to all customer-carrier changes, including customers that

switch from landIine to wireless service.
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B. Fraud Pn'vcntion Programs Should Be Permitted to l 'se CPNI

Gi\'en the ('MRS industry's need [0 prevent fraudulent callillg. there is relatively

constant monitoring of network usage to dett'ct unusual calling pattl'rns While carriers attempt

to n:view data promptly. there could be instances \vherc customer CPN I is being reviewed f()),

possible fraud after a customer has terminated service, On reconsideration, therefore. the

Commission should clarify in its rules that CPNI inl<mnation gathered as part of a fraud

prevention program can be used by carriers. While Section 222 itself appears to cover this

circumstance. it would be helpful to have a Commission rule to this effect.

IV. THE "TOTAL SERVICE" APPROACH CREATES UNIQUE COMPETITIVE
ADVANTAGES FOR ILECs OPERATING IN NON-COMPETITIVE MARKETS

The Commission chose a "total service" approach to ePNI regulation as a compromise

among several alternatives, The tirst approach was a "simple category" approach. which would

have pemlitted broad information sharing. The Commission rejected this approach, fearing that

it would make CPNI regulation and Section 222 meaningless.:!l Another approach, the "discrete

offering" approach, the Commission rejected because it was considered too narrow to promote

competition among industry participants.±::- The "total service" approach reflects a compromise

between these extremes.

42/ Order at ~ 33. Under the single category arproaeh. ePNl derived from a carrier's provision
of any telecommunications service could be used to market any other telecommunications service offered
by the carrier or its affiliates.

43/ Under the discrete offering approach. ePN] derived from a discrete offering may be lIsed
only with respect to that discrete regulated offering or feature of service.
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A. The "Total Service" Approach Is Ill-Suited for Application Between
Competitive and Non-Competitin \larkcts

The "total service" approach allows carriers lp share COPN I for marketing purposes across

all regulated offerings and service categories subscribed to bv a l:ustomer from a carrier and its

affiliates.±!. The Commission describes the "total service" approach as tlexible and subject to

expansion with developing technologies.:!2 However. even il a "total service" analysis is

desirable in defining the scope of elements included in common CMRS services rendered to

customers, it still is ill-suited for application between competitive and non-competitive markets.

Commissioner Ness, in her partial dissent to the On/a, presents two compelling

examples of how the total service approach vvill favor incumbent LEC\;::!2

If MCI, AT&T, or anyone of a hundred other long dlstance companies
successfully wins the interLATA business of a customer. it does not automatically
acquire the right and the opportunity to access the customer's foccd service
infonnation. Yet under the approach adopted by the majority today, if the
structurally separated aHiliate of a Bell operating company wins the interLATA
business of a customer, it does automatically acquire the right and the opportunity
to access the customer's local service int<.1rmation. I don't think this discrepancy
is what Congress intended.

Consider another example. Under Section 272(g)( 1), the structurally
separate affiliate may market the local service offerings of its affiliated operating
company, provided that other entities may also do so. So. if a Bell operating

441 Under the "total service" approach, carriers may share CPNI among all regulated
telecommunications offerings subscribed to by a customer. Order at ~ 30.

451 fd. at ~ 58. Comcast takes issue with this view for a number of reasons but most significantly
because the "total service" approach as currently defined by the Commission is out of step with existing
technological realities with respect to CMRS transmission and CMRS CPE.

46/ While these examples are not CMRS specific. the potential harm to CMRS providers exceeds
that which interexchange carriers would suffer because many CMRS carriers provide niche services or
CMRS-only services and do not have multiple telecommunications affiliates with CPNI that they can
freely access. In other words. the rules discriminate in favor of multi-service providers by permitting not
just bundling of separate services but also ePNI sharing among separate services and among "affiliates"
(a term that could encompass a myriad of business relationships about which customers may be
completely ignorant).


